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) 

RULING: Defense Motion 
For Appropriate Relief 
Under RCM 100l(b)(4) 

5 August 2013 

On 31 July 2013, the Defense filed a motion to limit the Government's aggravation evidence to 
its proper scope under RCM 1001(b)(4) (AE 629). Specifically, the Defense objects to three 
categories of Government Sentencing evidence: 

1. Chain of Events Testimony not directly related to the accused's charged misconduct; 

2. "Could" Cause Damage Testimony; and 

3. Monetary Expenses and Use ofResources Testimony 

On 2 August 2013, the Government filed a response in opposition (AE 630). 

The Law: 

1. The Government may present evidence as to any aggravating circumstance directly related to 
or resulting from the offenses of which the accused has been found guilty. Evidence in 
aggravation includes, but is not limited to, evidence of financial, social, psychological, and 
medical impact on or cost to any person or entity who was the victim of an offense committed by 
the accused and evidence of significant adverse impact on the mission, discipline, or efficiency 
of the command directly and immediately resulting from the accused's offense. RCM 
1 001 (b)( 4) in relevant part. 

2. The standard for admission of aggravating evidence under RCM 1001(b )(4) is higher than 
relevance. The offenses committed by the accused must have contributed to the effects that the 
Government proposes as aggravation. The accused's offenses must play a material role in 
bringing about the effects. The aggravation evidence is not admissible if an independent, 
intervening event played the only impmiant part in bringing about the effect. An accused is not 
responsible for a never ending chain of causes and effects. US. v. Rust, 41 M.J. 472, 478 
(C.A.A.F. 1995). 

3. If the Comi decides that evidence is proper aggravation evidence under RCM 1001 (b)( 4), the 
Court then determines whether the probative value of the aggravation evidence is substantially 
outweighed by the danger of unfair prejudice under MRE 403. US. v. Martin, 20 MJ 227 
(C.M.A. 1985). 
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4. The administrative burden of investigating or prosecuting the accused or the burden of the 

court-martial process on the unit or the military is not admissible aggravating evidence under 

RCM 1001(b)(4). U.S. v. Stapp, 60 M.J. 795 (A. Ct. Crim. App. 2004), ajf'd 64 M.J. 179 

(C.A.A.F. 2006). 

Conclusions of Law Generally: 

1. Determinations of whether evidence offered in aggravation is directly related to or resulting 

from the offenses of which the accused has been found guilty and whether aggravation evidence 

of significant adverse impact on the mission, discipline, or efficiency of the command is a direct 

and immediate result from the accused's offenses are fact specific inquiries. The nature of the 

offenses that the accused has been convicted of and the amount of time necessary for aggravating 

circumstances relating directly to or resulting from his offenses to manifest themselves are 

appropriate considerations for these inquiries. 

2. RCM 1001 (b)( 4) sets forth examples of permissible aggravating evidence. In this case 

aggravating evidence may include adverse impact to the United States government and any 

United States agency or mission that has been directly affected by the accused's offenses or by 

WikiLeaks disclosures of the information communicated to them by the accused. 

3. Risk of damage or harm to the national security of the United States and any United States 

agency or mission that directly relates to or results from the accused's offenses or WikiLeaks 

disclosures of the information communicated by the accused is proper aggravation evidence 

under RCM 1001(b)(4). 

Monetary Expense and Use of Resources Testimony: 

1. Steps taken by the United States government, and agencies therein, to mitigate potential 

damage caused by public dissemination of information given to WikiLeaks by the accused is 

proper aggravation. The resources and costs associated with taking these mitigation steps is 

directly related to the accused's offenses and is admissible aggravation evidence under RCM 

1004(b)(4). 

2. The Court has received aggravation evidence involving the Information Review Task Force 

(IRTF) and the Depmiment of State (DOS) Persons at Risk working group. The IRTF was 

established via the 5 August 2010 order by then Secretary of Defense, Robert Gates (AE 631 ). 

All of the bulleted taskings in the order involve assessing damage caused by the accused's 

offenses. This is not evidence related to investigating the accused's misconduct or the 

administrative burden of the court-martial process. The IRTF was established to assess damage 

to the United States and is independent of any decision to investigate or prosecute the accused. 

Similarly, the DOS Persons at Risk working group was formed to determine whether there were 

identifiable persons at risk of violence committed against them or incarceration based on the 

WikiLeaks disclosures of purpmied DOS cables provided to them by the accused. This group 

had nothing to do with the investigation or prosecution of the accused. 
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3. Testimony received from BG (Ret) Carr and Mr. Kirchhofer regarding the creation of the 

IR TF, its mission and resourcing, and how it functioned is proper aggravation evidence under 

RCM 1001(b)(4). The testimony received from Ambassador Kozak regarding the creation of the 

DOS Persons at Risk working group, its mission and resourcing, and how it functioned is also 

proper aggravation evidence. 

Chain of Events Testimony 

1. The Court agrees that there comes a point at which there have been so many additional 

intervening events or links in the chain between the accused's offenses and the ensuing risk or 

harm that the ensuing risk or harm is no longer directly related to or a direct result of the 

accused's offenses. US. v. Rust, 41 M.J. 472,478 (C.A.A.F. 1995). However, the fact that there 

has been an intervening event or decision does not automatically absolve the accused from 

responsibility if his offenses played a material role in creating the risk of damage or harm or 

contributed in causing the ensuing risk or harm. US. v. Lawson, 33 M.J. 946, 959-960 (N.M. Ct. 

Crim. App. 1991) aff'd 36 M.J. 414 (C.A.A.F. 1993). Whether intervening events played the 

only important role in causing a risk or harm is a case specific factual determination. 

2. Both the IRTF and the DOS Persons at Risk group were created to assess what damage 

occurred from the accused's offenses and what mitigation measures were necessary to address 

that damage. The testimony by BG (Ret) Carr, Mr. Kirchhofer, and Ambassador Kozak 

regarding the findings of the IR TF and DOS Persons at Risk group and the steps taken by these 

entities to mitigate the risk of damage and actual damage identified in the findings is a direct 

result of the accused's offenses and is proper aggravation evidence. The decision by Secretary 

Gates to establish the IR TF and any similar decision made by DOS to establish the Persons at 

Risk group were not intervening causes that changed the resulting risk of damage or actual 

damage caused by the accused's misconduct. 

3. The Court considered the testimony in closed session given by Principle Deputy Assistant 

Secretaries (PDAS) Dibble and Feeley. The Comi finds that their testimony provided concrete 

examples of harm caused as a direct result of the accused's offenses that occured shmily after 

publication of particular purported cables released by WikiLeaks. The decisions made by 

foreign officials in the aftermath of publication did not constitute an intervening cause that 

played the only important role in causing the harm. The actions of the accused leading to the 

disclosures by WikiLeaks directly resulted in the decisions made by the foreign officials as set 

fmih in the testimony. The testimony ofPDAS Dibble and PDAS Feeley is proper aggravation 

under RCM 1001(b)(4). 

4. Ms. Swart's testimony centered around the evolution of the DOS Net-Centric Diplomacy 

(NCD) Database and the impact of the accused's misconduct on interagency access to NCD. 

The Court finds her testimony involves impact directly resulting from the accused's misconduct. 

It is admissible aggravation evidence under RCM 1001(b)(4). 

"Could" Cause Damage Testimony 
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1. This is really the same thing as risk of damage or harm to the United States which the Court 

finds is admissible aggravation evidence provided the risk of damage or harm directly relates to 

or results from the accused's offenses. This determination is also a fact specific determination 

for each witness or exhibit proffered by the Government. 

2. BG (Ret) Carr's and Mr. Kirchhofer's testimony regarding the IRTF's resourcing, missions, 

and operations is proper aggravation evidence under RCM 1001(b)(4). 

3. BG (Ret) Can's testimony regarding how the IRTF indentified a need to warn families of 

Soldiers with medical data that the information might be released by WikiLeaks is proper 

aggravation evidence, however, the Court will disregard his speculation that families may have 

to relive tragic events if the information was released. The Court will also disregard BG (Ret) 

Carr's testimony regarding the Taliban killing. 

4. BG (Ret) Carr's testified that WikiLeaks' publication of over 90,000 CIDNE-A sigacts and 

over 380,000 CIDNE-I sigacts given to WikiLeaks by the accused disclosed TTPs, human 

sources, and other information that, taken collectively, reveals how the United States conducts 

operations and shows what information the United States knew or didn't know at the time. 

These risks to national security caused by disclosure of information given to WikiLeaks by the 

accused is proper aggravation evidence because it is evidence of risk created as a direct result of 

the accused's offenses. 

5. BG (Ret) Carr's expert testimony regarding degradation in information sharing with the 

United States and between the United States and foreign partners and coalition forces is proper 

aggravation evidence because the degradation in information sharing was a direct result of the 

accused's offenses. 

6. Ambassador Kozak was properly qualified as an expert in United States efforts to foster 

democracy abroad and human rights concerns. He opined that the accused's offenses caused, 

and will continue to cause, a chilling effect on people making them afraid to come forward and 

foster democracy abroad and human rights concerns is speculative and inadmissible aggravation 

evidence. The Court will disregard it. 

MRE 403 analysis. 

BG (Ret) Carr, Mr. Kirchhofer, Ms. Dibble, Mr. Feely, Ms. Swart and Ambassador Kozak were 

properly accepted as experts. The probative value of their testimony is not substantially 

outweighed by the danger of unfair prejudice under MRE 403. This is a judge alone trial. The 

Court will confine its consideration of any hearsay admitted through these witnesses to its proper 

purpose of evaluating the expert's opinion in accordance with MRE 703. 

Conclusions of Law- Procedure Forward. 

1. The Court cannot determine if Government proffered evidence is admissible aggravation 

under RCM 1001(b)(4) unless the Comi knows what the evidence is. If this were a trial before 

members, the Comi would address these issues by holding an Atiicle 39(a) session outside the 

4 



presence of the members with each witness. The Court would hear the testimony, argument 
from counsel, and rule on what, if any, of the testimony was admissible as aggravation evidence 
under RCM 1001(b)(4). Since this case is a judge alone trial, there are no Article 39(a) sessions 
during the trial. The Comi acts in its interlocutory capacity to evaluate what evidence should be 
introduced and in its sentence imposing authority when considering only appropriately admitted 
evidence for its proper purpose. 

2. The following procedure will be followed for all remaining Government witnesses for whom 
the Government intends to qualify as an expeti: 

a. The Government will begin by identifying the scope of expertise for which the 
Government seeks to qualify the expert followed by the ultimate opinion the Government seeks 
from the expert. 

b. The Defense may object and voir dire the witness after the Government lays the 
foundation for the witness. 

c. The Government may lay the foundation for the expert's opinion to include any 
admissible evidence in accordance with MRE 703. The Government will not introduce any 
hearsay or other facts or data that is not admissible evidence in support of the expert opinion. 

d. The Defense may object during the scope of the witness' testimony and articulate the 
reason(s) for the objection. 

e. The Court will listen to the evidence in its interlocutory capacity. The Court will 
summarily rule on clearly inadmissible testimony. After the witness has testified, the Defense 
will identify for the Court the areas of testimony the Defense finds objectionable and why. There 
may be a need for a classified supplement. 

f. The Government will provide the Court with its position regarding each Defense 
objection. 

g. The Court will examine the testimony and rule on each objection lodged by the 
Defense. When acting in its sentence imposing role, the Court will not consider any testimony or 
evidence ruled to be inadmissible aggravation evidence. 

h. Unless either patiy wishes to rely on additional legal authority not briefed in the filings 
for this motion, the list and response need state only the objections and reason the testimony or 
evidence should/should not be admitted. 

So ORDERED this 5111 day of August 2013. 
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COL, JA 
Chief Judge, 1st Judicial Circuit 


